SM INC
| BLA 97-307, 97-345 Deci ded March 17, 1999

Appeal s fromDecisions of the Wah Sate fice, Bureau of Land
Managenent, rejecting an application for suspension of operations and
production for 12 Federal coal |eases and termnating five of those | eases.

U 096476, etc. 1/

Afirned.

1. oal Leases and Permits: Suspension of (perations and
Producti on--Federal Land Policy and Managenent Act of
1976: WI derness--Mneral Leasing Act: Environnent

Sec. 39 of the Mneral Leasing Act, as anended,

30 US C 8 209 (1994), provides for suspension of a
Federal coal |ease either (1) where, through sone act,
omssion, or delay by a Federal agency, beneficial use
of the | ease has been precluded, such as where del ays
i nposed upon the | essee due to admini strative actions
addressi ng envi ronnental concerns have the effect of
denying the | essee "tinely access"” to the property;

or (2) intheinterest of conservation, e.g., to
prevent damage to the environnent. Were the | essee of
Federal coal |eases issued before the enactnent of

the Federal Land Policy and Managenent Act of 1976,

43 US C § 1782 (1994), has neither requested nor
been deni ed aut horization to mne, the fact that the

| eases enbrace |and wthin a wlderness study area
does not require suspendi ng operations and production
on that |ease pendi ng conpl etion of wlderness review

2. (nal Leases and Permits: Ternination

BLMproperly termnates a Federal coal |ease for
failure to produce coal in commercial quantities at the
end of 10 years fromthe effective date of the first

| ease readj ustnent after Aug. 4, 1976, where the coal

| essee has been unsuccessful in obtaining a suspension
of the termof the |ease.

1/ The Federal coal |eases at issue herein are: U 096476, U 096477,
U 098786, U 0101140, U 0101141, U 0103108, U 0103131, U 0103132, U 0103133,
U 0113254, U 0115656, and U 0115657.
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APPEARANCES [Donald F. Dalton, Esq., Salt Lake dty, Wah, for 5M Inc.;
Bruce HIIl, Esqg., dfice of the Held Solicitor, US Departnent of the
Interior, Salt Lake dty, Wah, for the Bureau of Land Managenent .

(P N ON BY ADM N STRATI VE JUDGE HUIGHES

5M Inc. (5V, has appeal ed froma Mrch 12, 1997, Decision of the
Uah Sate Gfice, Bureau of Land Managenent (BLMor Bureau), rejecting
its application for suspension of operations and production for 12
Federal coal |eases |ocated on the Kaiparowts Fateau in Kane Gounty, Uah
(IBLA 97-307). 5Mhas al so appeal ed froman April 1, 1997, BLM Deci si on
termnating five of those | eases (I1BLA 97-345). 2/ By Qder dated June 20,
1997, the Board consol idated the two appeal s. 3/

BLMinitially issued the coal |eases in 1967 for 20-year terns. 4/
Inthe early 1980's, as part of the w | derness revi ew nandated by
section 603 of the Federal Land Policy and Managenent Act of 1976 (FLPWN,
43 US C § 1782 (1994), BLMdesignated the ngjority of the | ands enbraced
by the | eases as w | derness study areas (VA s). 5Mabtai ned the | eases
by assi gnnent, effective Qctober 1, 1986.

In 1987, BLMreadj usted the | eases and i ncorporated the diligent
devel opnent and conti nued operation requirenents added to section 7 of
the Mneral Leasing Act (MA), 30 US C § 207 (1994), by section 6 of
the Federal oal Leasing Act Arendnents of 1976, Pub. L. No. 94- 377,

90 Sat. 1087 (1976), as part of the readjusted | eases' terns and
conditions. The readjusted | eases al so i ncl uded special stipulation 13
whi ch st at ed:

Application of Section 603(c) of FLPMA woul d be as fol | ons:
activities for the use and devel opnent of the | ease nust satisfy
the noninpai rnent criteria unless this woul d unreasonabl y
interfere wth rights of the | essee as set forth in the original
mneral lease. Wen it is determned that the rights conveyed
can be exercised only through activities that wll inpair

W lderness suitability, the activities wll be regulated to
prevent unnecessary or undue degradation to w | derness val ues.
Nevert hel ess, even if such activities inpair the area s

W lderness suitability the lessee will be allowed to proceed.

2/ The termnated | eases are U 0101140, U 0101141, U 0103131, U 0103132,
and U 0103133.

3/ The June 20, 1997, Qder al so took under advi senent 5Ms request for a
stay of BLMs Mar. 12, 1997, Decision. Qur resolution of 5Ms appeal noots
the stay request whi ch we hereby deny.

4/ Athough the case file does not include copies of all the |eases,

it appears that |eases U 096476, U 096477, U 098786, and U 0103108 were
issued effective Mar. 1, 1967; |eases U 0101140, U 0101141, U 0103131,

U 0103132, and U 0103133 were issued effective Apr. 1, 1967; |ease

U 0113254 was issued effective Aug. 1, 1967; and | eases U 0115656 and

U 0115657 were issued effective Nov. 1, 1967. See Nov. 22, 1989, BLM
letter.
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By letter dated Novenber 22, 1989, BLMadvi sed 5Mthat the
regul ations required a coal |essee to submt a 3-year Resource Recovery and
Protection Pan (RRP2) no later than 3 years after the effective date of
the first | ease readjustnent after August 4, 1976, and listed the due date
for the RRP2 for each of 5Ms | eases. 5Mdid not file an RRP2 for any of
the | eases.

By Decision dated February 24, 1995, BLMdirected 5SMto pay
$148,281. 25 in delinquent |lease rentals and interest for the years 1993
and 1994, specifying that if the funds were not remtted to the Mneral s
Managenent Service (MVB) within 30 days, paynent woul d be extracted from
the Treasury notes 5Mhad filed as bond coverage and the matter referred
to the Gfice of the Solicitor, US Departnent of the Interior for |ease
cancel lation in accordance wth 43 CF.R § 3452.1. 5Mdid not nake the
requi red paynent, and by Deci sion dated Gt ober 26, 1995, BLM det er mined
that 5Mwas in default with an increased debt of $236, 189. 64, appropri ated
the bond, and hel d the coal |eases for cancellation. The Board affirned
BLMs Decision in an Qder dated March 13, 1986, rejecting 5Ms clai mthat
financing difficulties excused the failure to pay rent. 5Mdid not appeal
the Board s Decision, and a civil action seeking | ease cancel | ation was
filedinthe US Dstrict Gurt for the Dstrict of Wah, which granted
the Governnent's notion for summary judgnent by order dated August 5,
1997. See Whited Sates v. 5M Inc., No. 2:96CV 0632B (D Uah). The
Tenth drcuit recently affirned the Dstrict Gourt by Qder. ULhited Sates
V. 5M Inc., No. 97-4188 (10th dr., Jan. 27, 1999). To the extent that
the present appeal is not noot, we shall consider it.

By letter dated February 6, 1997, S5Mapplied for a suspension of
operations and production on the | eases pursuant to section 39 of the MA
30 US C 8§ 209 (1994), which authorizes suspensions "in the interest of
conservation.” bSMasserted that BLMissued the | eases contai ning an
estimated 1 billion tons of recoverable |owsulfur coal and 1 to 2 billion
tons of in situ burning coal at a tine when devel opnent of coal resources
was encouraged, but that the subsequent designation of the | eased area as a
VA and the Septenber 1996 establishnent of the Gand Saircase Escal ante
Nati onal Mbnunent precl uded 5Mfromdevel opi ng the | eases. 5M cont ended
that, under these circunstances, a suspension would be in the interest
of conservation since that termsubsuned protection of the environnent
as well as efficient use of the coal resource, and that a suspensi on was
proper even though operations had not comnmenced on the | eases.

Deni al of the suspension request woul d be patently unfair, 5Margued,
since, on My 14, 1992, BLMhad granted a suspensi on of operations and
production for coal |ease U 1362 hel d by Pacifi Gorp under substantially
simlar circunstances, viz.: Both |essees held | eases wthin VA s on the
Kai parowits H ateau; both had been prevented fromdevel opi ng the | eases
due to BLMs failure to conpl ete environnental assessnents; and both faced
| ease termnation because they had not been able to diligently devel op
their leases. 5SMnaintained that the unresol ved status of the coal |ands
on the Kaiparowts P ateau, a circunstance beyond its control, precipitated
itsinability to develop the | eases, and that granting Pacifi Corp' s
suspensi on request whil e denying 5Ms request would be arbitrary and
capricious, given that the conditions affecting Pacifi Corp al so thwarted
5Ms devel opnent activities. 5Mproposed that, because the VBA s affecting
its | eases
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were created before the readjustnent of its | eases, the suspension shoul d
be granted retroactive to the | ease readjustnent date, citing BLMs
suspensi on of PacifiCorp' s |lease retroactive to the date the VA was
creat ed.

Inits March 12, 1997, Decision rejecting 5Ms application for
suspensi on of operations and production, BLMstated that, to qualify for a
suspensi on, a | essee nust have submtted a witten justification
denonstrating that the suspension would be in the interest of conservation;
nust have recei ved authorization to mne and conmenced onsite mne
devel opnent; and nust have a | ease rental and royalty account in good
standing wth MB. See BLMMinual, § 3483.33.A1.b. BLMfound that 5M had
failed to neet any of these requirenents.

BLMfirst found that 5Ms | ease accounts were not in good standi ng
wth M, citing 5Ms failure to pay rentals on its coal |eases since 1992,
the Board s March 13, 1996, affirnmance of BLMs Qctober 26, 1995, Decision
declaring 5Min default, and the consequent pending judicial action for
| ease cancel lation. BLMnext concluded that, although the | eases were
located in V(BA's, special stipulation 13 of the | eases al |l oned 5Mto
devel op the leases at any tine as long as appropriate approval s had been
obtai ned, and that, therefore, 5Ms failure to submt a permt application
package and a detailed mne plan to the appropriate agenci es under m ned
5Ms claimthat the WA designation precluded | ease devel opnent and
acquisition of requisite authorizations to mne. Hnally, BLMdetern ned
that 5Mhad not shown that BLMhad ever deni ed beneficial use of the | eases
for environnental reasons, or that suspension of the | eases served
conservation of the resource better than cancellation or termnation of the
| eases.

BLMdi stingui shed 5Ms situation fromthat of PacifiGorp on the
grounds that, although PacifiGorp's lease initially contai ned no VA s,
sone of its land was included in a VlRA 21 nonths after the effective date
of the lease, while 5SMobtained its | eases after the establishnment of the
VA s which, in any event, did not prevent devel opnent of 5Ms | eases.

BLMs Decision further found that granting the suspensi on woul d be
contrary to statutory provisions requiring the diligent devel opnent of
coal wthin 10 years, since all of 5Ms | eases were due to be termnated
in 1997 for lack of diligent devel opnent, and that the conservation needs
of the public would be no | ess served by cancel | ation or termnation of
the |l eases. Accordingly, BLMrejected 5Ms suspensi on application. 5M
appeal ed this Decision to the Board. 5/

Qh April 1, 1997, BLMissued a Decision termnating coal |eases
U 0101140, U 0101141, U 0103131, U 0103132, and U 0103133 for failure to

5/ In a separate Decision al so issued on Mr. 12, 1997, BLMterm nated
coal |eases U 096476, U 096477, U 098786, and U 0103108 effective Mar. 1,
1997, for failure to neet diligent devel opnent requirenents by that date.
5Mdid not appeal that Decision, and the termnation of those four |eases
has, therefore, becone final.
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neet diligent devel opment requirenents. The Decision explained that the
| eases had been readjusted effective April 1, 1987, and nade subject to
the diligent devel opnent requirenent nandating the production of
coomercial quantities, i.e., 1 percent, of each | ease's recoverabl e coal
reserves prior to the end of the 10-year diligent devel opnent period
commenci ng on the effective date of the first | ease readj ustnent after
August 4, 1976. The provisions of both 30 US C § 207 (1994) and

43 CF.R § 3452.3, BLMnoted, directed the termnation of any | ease not
produci ng cormercial quantities of coal at the end of 10 years. S nce the
| eases had not net the diligent devel opnent requirenents, BLMtermnated
themeffective April 1, 1997.

5Mappeal ed the termnati on of these | eases, arguing that its
suspensi on appl i cation prevented | ease termnation. Thus, the resol ution
of both appeal s hinges on the outcone of 5Ms chal l enge to BLMs rej ection
of the suspension request.

Inits Satenent of Reasons (SR, S5Mcontends that its | ease and
royalty accounts are in good standi ng because it cured any default by
tendering all |ease and royalty paynents to BLMin Qctober 1996 in
conjunction wth the pending judicial suit to cancel the | eases. 5M
further asserts that its inability to devel op the | eases was not due to
inaction on its part but was caused by BLMs efforts to prevent permtting
or additional work on the leases. In support of this assertion, 5M has
submtted a letter fromJerry Qazier, the president of 5M dated March 18,
1997, in which he describes a February 21, 1995, neeting wth BLM
officials. According to the letter, when 5Madvi sed BLMthat it was "there
to commence processing final steps for permtting mning operations on the
Kai parowits Goal FHeld | eases owned by 5SM" BLMtol d the conpany "to
forget it." (SR Ex. Bat 2.) 5Minterpreted this neeting as a refusal
by BLMto allowthe conpany to take the final steps of permtting necessary
to get the | eases under production and as an indication of the futility of
pursuing the natter. Id.

5Mnaintains that BLMs rejection of the suspension request is
arbitrary and unfair, because its inability to devel op the | eases due to
the VA designation corresponds to the situation faced by Pacifi Gorp. 5M
criticizes the justification offered by BLMfor treating the two | essees
differently, arguing that not only were both | essees' |eases issued prior
to VA designation, but that PacifiGorp' s |ease was transferred to it after
creation of the VBA just as 5Ms | eases were assigned to it after
establ i shnent of the VBA's. Thus, 5Minsists that BLMs denial, given the
prior approval of the substantially simlar Pacifi Gorp application, was
arbitrary, capricious, and wthout a rational basis.

BLMnotes that 5SMasserted in the judicial proceedi ngs concerni ng
termnation of the |eases for failure to tinely submt rental that economc
difficulties hindered its devel opnent of the | eases. BLMargues that 5Ms
assertion in those proceedi ngs collateral ly estops it fromnow clai mng
that BLMactions thwarted its diligent devel opnent of the | ease. BLM
submits that 5Ms unsupported contention that BLM sonehow i npeded | ease
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activities fails to denonstrate that BLMcreated the probl ens pl agui ng
the | eases, or that the | eases woul d have been devel oped but for BLMs
interference. 5Ms previous recitation of the depressed econony, high
unenpl oynent, |ow coal prices, and environnental opposition as the causes
of its financing woes establishes that narket conditions, not BLMactions,
precipitated the | ack of |ease devel opnent, and, BLMargues, unfavorabl e
nmar ket conditions do not justify granting | ease suspensi ons.

According to BLM 5Mhas also failed to denonstrate that granting the
suspension would be in the interest of conservation. BLMdiscounts 5Ms
reliance on BLMs approval of PacifiGorp' s suspension application,
observing that Pacifi Gorp, unlike 5M was in good standi ng and had not
defaulted on its | eases. 5Ms conplaint that V&A designation interfered
wthits ability to develop the | eases nust fail, BLMsubmts, because 5M
has not denonstrated that the designation inpinged on | ease devel opnent .
Even assuming that the allegations inthe letter from5Ms president are
true, BLMnaintains that they do not justify the suspension, given 5Ms
failure to seek the requisite approval s by submitting a permt application
and detailed mning plans to the appropriate agencies. BLM concedes t hat
if those applications had been filed and rejected, then SMmght have been
abl e to successfully argue that it had been prevented fromdevel opi ng t he
| eases; however, absent those applications, 5Ms sheer specul ation does not
prove that BLMdenied it beneficial use of the leases. S nce the | ack of
| ease devel opnent stemmed fromfinancial and narket-rel ated factors which
do not entitle a | essee to a suspension, BLMinsists that 5Ms application
was properly rejected.

[1] Section 39 of the MA as anended, 30 US C § 209 (1994),
enpowers the Secretary or his del egate to suspend operations and
production under a mineral lease "in the interest of conservation,
extending the termof the | ease for the suspension period. V¢ have
construed this statutory section as providing for suspension of a Federal
coal lease either (1) where, through sone act, omission, or delay by a
Federal agency, beneficial use of the | ease has been precl uded, such
as where del ays i nposed upon the | essee due to admnistrative actions
addressi ng envi ronnental concerns have the effect of denying the | essee
"tinely access" to the property; or (2) inthe interest of conservation,
that is, to prevent damage to the environnent. Afred G Hoyl, 123 IBLA
169, 190-91, 99 I.D 87, 98-99 (1992) (Hoyl 1), reaffirned as nodifi ed,
123 I BLA 194(A), 100 |.D 34 (1993) (hoyl I11), aff'd, 129 F. 3d 1377
(10th dr. 1997). The burden of showng entitlenent to a suspension rests
wth the lessee. TNI Ol ., 134 IBLA 201, 203 (1995). 5Mhas failed to
establish that any of the requisite circunstances warranting a suspensi on
exi st.

t her eby

S nce, under section 3483.33.A 1.b of the BLM Minual, a suspensi on
application wll be denied if the | ease account is not current, 5Mand
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BLMstrenuousl y argue their respective positions concerning the current
status of the | ease accounts, an issue presently pending before the courts
in the cancel | ati on proceeding. Ve need not decide that question, however,
because even if the | ease accounts are current, 5Mstill has not shown t hat
suspensi on of the | eases is warranted.

S5Mapparent|y contends that the VWA desi gnati on and the requi renent in
section 603(c) of FLPMA 43 US C 8§ 1782(c) (1994), that land wthin a VBA
be managed "in a nanner so as not to inpair the suitability of such areas
for preservation as w | derness" have effectively precluded beneficial use
of the coal |eases and require granting a suspension. The fact that the
| eases enbrace | ands wthin VBA's, however, does not by itself justify
granting a suspension. See Southern Uah WIderness Alliance, 127 IBLA
331, 362, 100 |.D 370, 387 (1993). Furthernore, special stipul ation 13
of 5Ms readj usted coal |eases clarifies that devel opnental activities nust
satisfy the noninpai rnent criteria only if doing so woul d not unreasonabl y
interfere wth the lessee's rights as set forth in the original coal |ease,
and that inpairing activities wll be allowed to proceed if |lease rights
can be exercised only through such actions. Thus, the very terns of 5Ms
readj usted | eases refute its contention that creation of the VA s
precl uded | ease devel opnent .

If 5Mhad filed an application, such as an RRP2 or expl oration
permt application, which BLMhad denied for w | derness considerations,
then granting a suspension for the tine necessary to conpl ete w | derness
studi es and consultation and for Gongress to render a deci si on on
W | derness status mght have been appropriate. See |nteri mMnagenent
Policy and QGuidelines for Lands Uhder WI derness Review BLM Manual
8§ H8550-1 at I11.J.2.e, incorporating I11.J.1.d; see al so Gl orado Qpen
Space Gouncil, 109 IBLA 274, 281-82 n.7 (1989). However, 5Mdid not submt
any application. 5Ms interpretation of its February 1995 neeting wth BLM
as a BLMrefusal to allowthe conpany to take the final steps of permtting
does not establish that filing an appropriate permt application woul d have
been futile, nor does it excul pate 5Ms decision not to pursue the nmatter
further. Accordingly, we find that 5Mhas failed to showthat it was
deni ed beneficial use of its | eases because of any action by BLM

VW are al so unpersuaded that BLMs grant of a suspension to Pacifi CGorp
nandat es approval of 5Ms suspension request. The specific details of the
Paci fi Gorp case are not before us so we are unabl e to judge the
conparabi lity of the two situations or the reasonabl eness of Pacifi Gorp' s
suspension. I n deciding whether to grant a suspension, BLMnust decide if
the suspension is sought in good faith as part of an effort to devel op the
| ease and not for specul ative purposes. Hoyl | 123 I BLA at 194P,

100 I.D at 41, see Ara Goal Leasing, Inc., 145 | BLA 125, 133-34 (1998).
The factors BLMnust consider in naki ng thi s determnation i ncl ude t he past
actions of the lessee, as well as the initiation of devel opnent on the
|easehold. 1d. Thus, even if neither Pacifi Gorp nor 5Mhad conmenced
operations on their respective | eases prior to seeking suspensions, that
simlarity does not render BLMs denial of 5Ms application arbltrary si nce
5Ms repeat ed
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failure to tinely pay the rentals due for its |leases and its tender of the
del i nquent anounts (and its submttal of the suspension request) only after
the initiation of suit for |ease cancellation and the designation of the
affected lands as a national nmonunent undercut its assertion that it seeks
the suspension in good faith and not for specul ative purposes. 6/ 5M has
not shown that BLMs denia in these circunstances was erroneous or

ot herw se constituted an abuse of discretion. Because 5Mhas not

establ i shed that granting the requested suspensions would be in the
interest of conservation, we affirmBLMs Decision rejecting the suspensi on
appl i cati on.

[2] Section 7(a) of the MA as anended, 30 US C § 207(a) (1994),
provides that any coal |ease "which is not produci ng i n comnmercial
guantities at the end of ten years shall be termnated.” This "diligent
devel opnent requirenent,” as clarified by 30 US C § 207(b) (1994) and
i npl enenting Departnental regul ations, directs that a | essee achi eve
"diligent devel opnent” by the end of the "diligent devel opnent period."
"Dligent devel opnent” is defined at 43 CF. R 8 3480.0-5(a)(12) as "the
production of recoverabl e coal reserves in commercial quantities prior
to the end of the diligent devel opnent period." "Commercial quantities”
neans 1 percent of "recoverabl e coal reserves" which is "the mnabl e
reserve base excluding all coal that wll be left, such as in pillars,
fenders, and property barriers.”" 43 CF. R 88 3480.0-5(a)(6), (32). The
rel evant "diligent devel opnent period” is "[t]he effective date of the
first | ease readjustnent after August 4, 1976, for Federal |eases issued
prior to August 4, 1976." 43 CF. R § 3480.0-5(a)(13)(i)(B.

The "diligent devel opnent period' for |eases U 0101140, U 0101141,
U 0103131, U 0103132, and U 0103133 is the 10-year period commenci ng
April 1, 1987, the date the | eases were first readjusted. Thus, in order
to avoid lease termnation, at least 1 percent of the mnabl e reserves of
each | ease had to have been mined by April 1, 1997.

5Mdoes not assert that it achieved diligent devel opnent by the
end of the diligent devel opnent period. It maintains, instead, that its
tinely application for suspension of operations and production prevents
termnation of the | eases. S nce we uphold BLMs rejection of the
suspensi on appl i cation, no basis for extending the diligent devel opnent
period exists. Accordingly, we affirmBLMs termnation of coal |eases
U 0101140, U 0101141, U 0103131, U 0103132, and U 0103133 for failure to
neet diligent devel opnent requirenents. See 43 CF.R 88 3452. 3,
3483. 2(a).

To the extent not specifically addressed herein, 5Ms other argunents
have been consi dered and rej ect ed.

6/ FRurthernore, the adverse economc or narket conditions cited by 5Mas
grounds for its failure to tinely pay lease rentals do not fall wthin the
phrase "in the interest of conservation” under 30 US C § 209 (1994) and,
therefore, do not constitute grounds for approval of a suspensi on under
that section. Hoyl II, 123 IBLAat 194L, 100 |.D at 39-40.
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the request for
a stay is denied and the Decisions appeal ed fromare af firned.

David L. Hughes
Admini strative Judge

| concur:

C Randall Gant, Jr.
Admini strative Judge
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